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1
IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORI G NAL CIVIL JURI SDI CTI ON @
Arbitration Petition No. 222 of 2008 @
Rajiv Was ) ( I)
) ) )

of Bonbay I ndi an | nhabi t ant

Cc
havi ng hi s address at 60
Meghdoot Apart nent s
Prasanna CHS, Lok % d
Conpl ex, Andher :
Munbai 400 059 ). Petitioner
VS. e
1. Jo aval an s/ o Shri )
G oge Mandaval an )
having his resident/office) f
at M 30, H nen Shoppi ng )
Centre, Opp: ratna Hotel )
S. V. Road, M G Road juncti on) J
Gor egaon West, Munbai 400062)
2. M. Ganesh Nai du )
h

S/o Shri Govindraj Naidu )

having his office at Naidu)
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2
House, Shinpoli village )

Borivli West, 400 092 )

3. SCOD 18 Networking Pvt. ) @
b

Limited Flat No.3/4, ) @

Prat hmesh Horizon, Link )

Road, OQpp. Don Bosco School)

Borivli West, Minbai . Respondent s
Judgmant<> R e on: 3. 3. 20009.
Judgne % d on: 6. 7.2009.

M. C. U. Si ngh, . Counsel wth M. Soma

Singh i/b Sanj Udeshi and Co. for
petitioners.

r kadas, Sr. Counsel W th
Sr. Counsel and M. Shaqran

M. F. De
Jagt | '
o" nos. 1 and 2.

b Federal Rashm kant for
.VoR Dhond i/b MsKarti keya and
oci ates for respondent no. 3.

CORAM S. J. KATHAWALLA J
Date : 6th July, 2009.
JUDGMENT:

1. This petition is filed by the
petitioner under section 9 of t he
Arbitration and Conciliation Act, 1956

(the Act).

2. The | ear ned Seni or Advocat e
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3
appearing for the petitioner has at the
commencenent of the final hearing of this <§i§§ﬁﬁ

petition clarified that the petitioner i

b
not seeking any reliefs against def e
no.3 (SCOD 18 Networking Pvt. Ltd.) a S
al so not seeking any relief pertaini ng .

to or arising out

0
agreement dated 5'" Se e 2006 entered
&
into between th <QQ§> cal | ed SCOD d

Net wor ki ng Pvt.

managenent

d. and the petitioner.
The main grievance of the petitioner in

t he petition S t hat t he e

P
s. 1 and 2 have breached

res
12 of the Sharehol ders Agreenent

(Exhibit-A to the petition) i. e. the f
<::i> non conmpete and non solicitation clause.

The petitioner by the present petition is,

t herefore, desi rous of restraining J

respondent nos. 1 and 2 fromin any manner
commtting breach of clause 12 of the said

shar ehol ders agreenent.

3. According to respondent nos. 1 and

::: Downloaded on -18/01/2017 08:58:05 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

4
2 the Agreement containing the Arbitration
Clause is not a concluded Agreenent, but @

Is inconplete, inchoate and has not co

b
into existence. It is submtted th
the underlined agreenent has |[(not een
concluded or is not in existence, the .
arbitration agreenent wo t be avalid
and existing arbi<>tr greenent and
cannot be inde % enforced. The d
question there of¥ granting any relief
under section 9 of the Act cannot arise.
It is itted that in view of the e
deci si'o of“the Hon ble Suprenme Court in
S nd Co. Vs. Pat el Engi neering Ltd.
reported in (2005) 8 SCC 61 and Sundaram f
Finance Ltd. Vs. NEPC India Ltd.,reported in
@ 1999 2 S.C.C. 479, it is a settled position
that if there is no arbitration agreenent g
in existence between the parties, the
Court will not exercise jurisdiction under
h

section 9 of the Act. Equal |y, the Court

before which a section 9 petition has been
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filed has to satisfy itself of the i
exi stence of an arbitration agreenent. @
4. Briefly set out are the facts i@ b
the matter. @

i) On 1% Septenber, 1996, CCoD
Networking Pvt. Ltd. (hereinafter referred c

to as the said Conpany was.>i ncor por at ed

as a private Iinﬁe@any under the
provi sions of the Act, 1956 with
an object of carrying on the business as
Mul ti - Syst Qper ators ( MsO) and
distri e TV channel and provi de
r %g services. The idea of the
[ conpany was concei ved and
onceptualized by the petitioner and
@ respondent nos.1 and 2. According to the
petitioner, the idea behind formng the
said conpany was to bring together a group
of 18 odd cable operators and distributors
who would give access to their networking h

and custoner base for transm ssion of

cable video services. The benefits which
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a

the said conpany offered to various cable
operators was far nore favourable than <§i§§§§
what was being offered by other MSGs a@ ;
Distributors. The nodel was design

the basis of a cooperative Ilike MUL

where the cable operators wou have

conti nuous revenues and lonally have

a stake in the conpany hchothey woul d be

&
abl e to unl ock af Q% Q

ii) on 5 Sept enber, 2006 the

ears. d

Managenment AContract was signed between the

sai d conp t hrough respondent no.2, and
h ner, setting out the terns of
n nt of the petitioner as Executive

ector and CEO of the conpany and to

@ provi de managenent services for the period
and subject to the terns and conditions

set out therein.

i) I n January, 2007, YOU Tel ecom
India Pvt. Ltd. (for short YOU ) expressed h
an interest in the said conpany and

negotiati ons conmenced. On 19" January,
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2007 the said conpany engaged the services
of Edelweiss Capital Limted (for short <§i§§§§
Edel wei ss) as nerchant bankers. Though th$£§§§> ;
term of services of Edelweiss expi r

Cct ober, 2007, Edel wei ss cont i nue to
represent the said conpany till rch,

2008.

i v) On 9" Aug 07 the term

sheet/| etter of to be executed d

bet ween the to confirm YQU s

P

interest in equity investnent in the said

uant to the term sheet, YOU €
diligence activities. In the
t he Founder group IS

escri bed as foll ows:

<::i> The Initial shar ehol ders of

SCOD  Net wor ki ng Private Ltd.
( Conpany ) both collectively and
severally shall be known as the
Founder G oup These Wil | h
consist of not less than 15

di stri butor shar ehol der s from
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8
those nentioned in the list of 21
di stributors att ached vi de <§i§§§?

Annexure 1

b
Annexure | contains the nanes f
di stri butors/authorized personn ong
with their areas of operation set out c
under the caption Head-
V) On 10'"August , a Sharehol ders
Agr eenent wa bet ween t he d
petitioner, resp ent no.l and respondent
no. 2 (finst shar e- hol ders agreenent) .
Accor dj o] t he petitioner, t he °
gZZEEﬁ Is not in possession of the
ir shar ehol der s Agr eenent and, f
herefore, the sanme is not produced before
<::j> the Court.
Vi) In Septenber, 2007, Articles of 9
Association of the said conpany were
anended to include the petitioner as a
permanent director of the conpany along h

W th respondent nos.1 and 2.
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vii) On 3'" Septenber, 2007, the second
Shar ehol der s Agr eenent (for short @

agreenent ) was executed between tdhe

petitioner and respondent nos.1l and ’
the office of Ms Paras had ) and
Associ at es, Advocates in presence of .
M . Mani sh Desai, a seni tner in the
said firm The dgte ich the said
agreenent is made entered into is not d
filled in an S eft blank in the
agreenent. . At the out set, it is set out
that th id agreenment is between the e
shar eer of the said conpany whose
n are listed in Schedule A to the
agreenent and who were referred to in the f
@ agreement as group A  share hol ders.
Recitals A, C and D in the agreenent are
repr oduced hereunder: J
A) The Goup A sharehol ders
listed in Schedule A have N

agreed to jointly engage in the

busi ness of the Conpany nore
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a
particul arly descri bed I n
C ause 1.1.(c) of this @
Agr eenent . The G oup A ;
shar ehol ders are furt he@
di vi ded i nto pr ter
shar ehol ders and di stri butor .
sharehol ders as ned in
Schedule A to thi greenent ;
&
0O The RA ar ehol ders d
(except .Rajiv Was) have
to provi de to t he
of the conpany access €
heir entire networking and
custoner base transm ssion of
cable (video) services in the f
@ areas nore particularly set out
agai nst their nanes in Schedul e
g
A.
D). The group A sharehol ders of
the Conpany have agreed to h
reduce to writing their
agr eenent concerni ng t he
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owner shi p, shar ehol di ng,
managenent , operation and <§i§§§?
control of the Conpany. <Q§Zi§> ;
| medi ately after the recitals 't

provi ded:
NOW  THEREFORE, in view of t he c

foregoing recitals and i%sggigbderation of

the mutual covenant <:§E> prom ses set

forth in this Agr , 7and for valuable d
consi derati on, parties hereby set
forth theit\ commtnents and agreenents as
e
follo&izjr'
Clauses 1.1(b),(c), (h), (i),
Y (p),(g), (r) and (s) define the ‘
rds/ phr ases Agr eenent Busi ness
<::i> dat e of Execution , Di stri butor
Shar ehol ders , G oup A Shareholders , 9
R V.Co. , R V. Co. sharehol ding ,
shares , shareholder as under:
h

(b)  Agreenent shall nmean this agreenent

i ncl udi ng the Schedul e (s) hereto.
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a
(c) Business for the purposes of this
Agr eenment means doi ng busi ness as <§i§§§9
di stributors and provi ders ;
t el ecommuni cation services includi ng
not limted to broadcasting se(%ig%ji)and
di stribution  of T. V. Channel s whi ch .
anongst ot her busi primarily
I ncl udes businifs 0 provi di ng
br oadcasti ng se '§%§g ecei vi ng and d
di stributing si | s “from broadcasters of
various tel.evision channels both free to
air and ypted, broadcasted by either e
sat el o terrestrial neans and re-
t ssion/distribution of all or few of
t broadcasting signals so received from f
<::j> the broadcasters to the cable operators
affiliated to the Conpany directly or
t hrough the authorized distribution agency J
or agencies of the Conpany or to the user
directly by neans of all nmedia and
h

technology (now or hereafter created)

including but not limted to diffusing or
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re-distributing such channels by neans of
co-axial cable and/or optical cable and <§§§?§i?

such ot her avail abl e neans of transm ssi

b
and the equi pnment associated with the§§§E§
al so I ncl udes re-transm ssion/
di stribution of the broadcasting channels .
which wll be done by t any through
the Cable Cperatogg Niated wth the
Shar ehol der and/ o 6ﬁ§§> ny or directly d
on a subscri on ' basi s. It further
i ncludes sale by the Conpany of air tine
of the channels to advertisers and e
actiné?%%%ﬁ Internet Service Provider
(<;i§ ) to carry on the business of
| nbernet distribution services, to offer f
<::j> users access to the Internet and related
services I ncl udi ng, but Wi t hout
limtation, services relating to Internet J
transit, domain nane registration and
hosting, dial-up or DSL access, |easedline
h

access and col ocation and devel opnent of

its infrastructure to provide to the end
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users a single platform from where they
can access broadcasting, i nternet and {&

tel ephony related services integrated w t

existing technologies or various f ’
technol ogi es and advancenents lfiike I ce
Over I nt er net Pr ot ocol (VvVaprP ), .
Tel ephony, Video on De ervices etc.
usi ng Digital <>En e Boxes or
ot herw se; \ d
(h) Da of Execution neans the
date of signing of this Agreenent or the
dat e her ei nabove as the date of €
g [ Agr eenent , whi chever IS
a
f
(i) Distributor Shar ehol der s are
shareholders listed in Part Il of the
Schedule A of this Agreenent including any g
new distributor of the Conpany unless
ot herw se specifi ed.
(]) G oup A Shar ehol der s are h

shareholders listed in Schedule A of this
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Agreenment including any new sharehol der
I nducted as a G oup A sharehol der. @
(p) RV Co. shall nmean M.Rajiv VWyas a@ b
SVJ Networking Private Limted joi

(q) RV Co. sharehol ding neans \t he /ot al
percentage of the paid up capital of the c
Conpany held by M. Raj s and SVJ

Net wor ki ng Privat e <Li @ ointly.

(r) Shar e all the issued and ‘
out st andi ng shares of the conpany.

(s) arehol der of the Conpany neans o
each @ this Agreenent as well as
person who is subsequently inducted

har ehol der of the Conpany and who f
signs the Deed of Adherence.
@ I X) Cl ause 2 of the agreenent pertains
to the share capital, shareholding and J
price. It is provided in clause 2.1 that
the authorized capital of the conpany is
h

Rs. 1, 00, 00, 000/ - (Rupees One crore only),

divided into 1,00,00,000/- (One Crore)
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equity shares of Rs.1l/- (Rupee One only) i
each. The shareholders agree that they <§i§§§§
shall increase the share capital of t ;
Conmpany to Rs. 10,00, 00,000/- (Rupees
crores only) divided into 10,00, 00,000
(Ten Crores) equity shares of .1/ - .
(Rupee one only only) eaﬁb@iﬁgd Menor andum
of Associ ati on gpd e vArticles of
Associ ation of %§§> ny shall be d
amended accor y.¥ 1t is provided in
clause 2.2 that the Goup A sharehol ders,
wth t xception of M.Rajiv VWyas e
(peti) and SVJ Networking Private
L (hereinafter jointly referred to
a RV Co. ), have contributed and nade f
<i:i> cash paynents totalling to a sum of Rs.
3,33,00,000/- (Rupees Three Crore and
Thirty Three | akhs only) and each shall be J
allotted shares of the Conpany, as and
when the authorised share capital of the
h

Conpany is increased. It is further agreed

and provided in <clause 2.3 of t he
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a
Agreenment that in consideration of the
contribution nmade by M.Rajiv  VWas @
t
@~

conpany, consultation, providing|legali and

(petitioner) in terns of

conceptual i zati on, formation of

i nvestnent banking tie up as | as .
actively participating aspects to
f undi ng of th% a and for
negotiations to b % he future, the d
Rv  Co. shal | e Yinitially allotted
26, 00, 000/ -, (Twenty Six Lakhs only) shares
of the ny, out of which 13,00, 000/ - e
(Thir s only) shares wll be held
b .Rajiv Vyas (petitioner) and
13,00, 000 (Thirteen lakh only) shares w | f
@ be held by his conpany SVJ networking Pvt.
Ltd. Under Clause 2.4 of the Agreenent it
I's agreed between the parties that at all J
times the share holding of RV. Co shall
be at-Ieast 10% of the Goup A
h

sharehol ding. The renainder 90% Goup A

sharehol ding shall, as far as practicable
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and subject to what is stated in the
agreenment, be held by the renmi nder G oup @

A sharehol ders in agreed proportion. I@
b

is agreed that at no point of time '.
the RV Co. Shareholding fall bellow 10% of

the Goup A shareholding. In the event,
the G oup A sharehol der%@required to
dilute their shareho ,“wthe dilution
r& manner t hat d

n of the Goup A

shal | take place

the agreed pr
sharehol ders remains intact. It s
further d that R V. Co. Sharehol dings e
wll be equally held between M.Rajiv Was
( @ oner) and hi s SVJ Net wor ki ng

Provate Limted. Under clause 2.5 of the

@ Agr eenent , t he shar ehol der s have
aut horized the Board of Directors of the

Conpany to identify strategic or financial J
I nvestors interested in investing in the
Conpany and further negotiate and
finalize all the terns and conditions '

subject to which the investnent shall be
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made I n t he conpany. Upon such
identification and finalization of the @

terns and conditions of the investnent

the conpany shall, aut hori zed by ’
ordinary resolution passed in t Gener al
Body neeting, I ssue shares to such .
| nvest or provided such execut es
a Deed of Adheren%e to be bound
by the terns N ions of the d
Agreenent. The vestor (s) upon issue of
such shares would be referred as the G oup
B share S. e
) nde cl ause 3(a) of t he
g nt, it is provided that the Board
f“Directors shall consist of mninmmof 3 f
@ (three) and a maximum of 6 (six) Directors
appoi nted by G oup A sharehol ders, out of
which 3 (three) Drectors shall be the ’
permanent Directors and shall not be
liable to retire by rotation. It is N

clarified in clause 3(b) of the Agreenent

that the pernmanent Directors of the
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Conmpany wi || be M.Johnwin Mnaval an,
(r espondent no. 1) M . Ganesh Nai du @

(respondent no. 2) and M.Rajiv @

(petitioner). Under clause 4 of @

Agr eenment It iIs provided hat t he
Di stributor Shareholders are required to
achieve certain perfor aranmeters as
determ ned by the <>per nt> Directors at
the end of each h f%& d in the event d
of failure on pa of the distributor
shar ehol der to achi eve per f or mance
par amet or half vyear, he wll be e
requi re 0 Aransfer his/its sharehol ding

said conpany to the rest of the

up A shareholders in the manner

@ provided in the Agreement. O ause 6 of the
said agreenent deals wth the subject
pertaining to the issue of shares to the

new addi ti onal share holders of t he

conpany. Clause 7 deals with the general

instructions of transfer and right of

first refusal for Goup A shareholders. It
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from the broadcasting and distribution

cabl e channels will be distributed a

G oup A share holders in the [proporntion

a
Is provided in clause 9 of the agreenent
that the revenue generated by the conpany @
b

determned by the permanent D rectors.

Cc
Cl ause 10.1 deals wth fective date
and provides that the enment shall cone
&

into force for Q% s and intents d

fromthe date o tssigning i.e. the date

of executi an.

Xi) e 12 of the agreenent deals €
Wi @ npete & Non Solicitation and

h d clause is reproduced hereunder.

12. Non Conpete & Non Solicitation f

@ 12. 1: The Sharehol ders covenant t hat

during the term of this Agreenent and for 9
a period of atleast 6 nonths thereafter,
the Shareholder shall not directly or
indirectly carry on, assist, engage in, be h

concerned or participate in any business

::: Downloaded on -18/01/2017 08:58:05 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

22
a
(whether directly or indirectly, as a
partner, shareholder, principal, agent, <§i§§§9
di rector, affiliate, Executiv ;
consultant, distributor or in an '<:E5
capacity or manner whatsoever) ((which) Is
simlar to the business of the Conpany nor .
engage in any activity t nflicts with
the Sharehol der §> atbons to the
Conpany. stb d
12. 2: Furt her, Is the clear intention
of the parties for the purpose of this
Agr ee : e Sharehol der woul d be deened €
o] eting with the business of the
, I the Sharehol der owns, manages,
perated, consults or renders services or f
<::j> Is enployed in a business substantially
simlar to, or conpeting with, the present
busi ness of the Conpany or such other ’
busi ness activity in which the Conpany nay
substantially engage during the Term of N

this Agreenent or during such extended

peri od.
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12.3: Solicit business: During the term of
this Agreenent and for a period of at <§§§?§Z?

| east 1 year thereafter, the Sharehold

b
shall not solicit, endeavour to soI
influence or attenpt to influence)any
client, custoner or other person rectly .
or indirectly availing t servi ces of the
Conpany to use thg@se soof hinself or
any person, firm éﬁgg n, institution d
or other entit n conpetition with the
busi ness of, the conpany;

12. 4. Personnel: During the term €
greenment and for a period of at
1 year thereafter, the Sharehol der

Il not solicit or attenpt to influence f
<::j> any person enployed or engaged by the
Conpany to termnate or otherw se cease

such enploynent or engagenent wth the ’
Conpany or becone the distributor/enployee

of or directly or indirectly offer N

services in any form or manner to hinself

or any person or entity which is a
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a
conpetitor of the Conpany.

12.5: The shareholder acknow edges and @

agrees that the above restrictions ar

b
consi dered reasonable for the | 't
protection of the business and goodw |)| of
the Conpany, but in the event that such c
restriction shall be fou t e voi d, but
woul d be valid if<>so rt thereof was
deleted or the s Xp od or area of d
application we reduced, the above
restriction shall apply wth the deletion
or such reduction of scope, €
area of application as nmay be
to make t he restrictions
ontained in this Article wvalid and f
@ enf or ceabl e.
12.6. The Sharehol der acknow edges and g
agrees that the covenants and obligations
wWth respect to non-conpete and non
-solicitation as set forth above relate to h

speci al, unique and extraordinary matters,

and that a violation of any of the Terns
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of such covenants and obligations wll
cause the Conpany, irreparable injury. <§i§§§9

Therefore, the Sharehol der agrees that t

b
Conpany shall be entitled to an in
I nj unction, restraining order [(or uch
other equitable relief as a Court of .
conpetent jurisdiction em necessary
or appropriate . estrain t he
Shar ehol der from ﬁi&é any violation d
of the covenant nd ~obl i gati ons cont ai ned
in this  Article. These injunctive
remedi e e cunulative and are in e
addi t 1o 0 <any other rights and renedies
t he Conpany may have at law or in
equity. f
<::i:> Xii) Clause 13.6 of the Agreenent
provi des that the Agreenent contains the
whol e Agr eenent between the Parties ’
relating to the Project, and supersedes
all previous agreenents and under st andi ngs o

between the parties in so far as these

relate to the subject nmatter of the
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Agreenent. (enphasis supplied.) 3&
Xiii) &

Clause 14 deals with the D spute

Resolution and the sanme is reproduc

b
her eunder : @
14. DI SPUTE RESOLUTI ON:
14.1: Settlenent of D sput t hr ough Good ¢
Faith Negoti ati ons.
(a) The Parties <r>1 I avour, in the ]
first instanc esolve any dispute,
di sagreenent or difference arising out of
or in ection wth this Agreenent, o
I ncl u@ y question regarding its
ance, exi st ence, validity,
t nation and the rights and liabilities f
of the parties to this Agreenent (a
@ Di spute ) t hr ough good faith
negoti ati ons. g
(b) If a Settlenment is not reached within
thirty (30) days after the date of receipt
h

of the Dispute Notice by the non

initiating Party, such Dispute shall be
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referred for conciliation to one
Conci | i at or in accor dance Wi th t he <§i§§§9
provi sions of Arbitration and Cbnciliatiqg£§§§> ;
Act, 1996. <::j>

14.2: Arbitration:

(a) | f good faith negotiations and c
conciliation have not been‘ab to resol ve

a D spute, such Disput al | be referred

to and be finally S by arbitration

in accordance h the Arbitration and

Conci li ati
t here r.~\Each party to the Dispute
oint one arbitrator and the two

ators so appointed shall nutually

Act, 1996 and the rul es nade

gree to and appoint the third arbitrator.
<::i> The arbitral agency so constituted, shal
be t he Arbi tral Tri bunal . The
provi si ons of t he Arbitration and
Conciliation Act, 1996 as may be anended
fromtine to tine and the Rules, if any, h
made thereunder, shall apply to such

arbitration proceedings. The place of

::: Downloaded on -18/01/2017 08:58:06 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

28
arbitration shall be Mnbai, India. The
| anguage of the arbitration shall be {&
Engl i sh. @
b

(b) Any decision or award of the b

Tri bunal, subject to correction/\\recourse

provided for under the Arbitration and c

Conciliation Act, 1996 b kng upon the

Parties. The Arbit&al bunal shall give

a speaki ng award. \ d

Xi V) Under Clause 16 of the Agreenent

t he part(\es/si gnatories thereto have

conse@féd and agreed to be bound by, °
<akr\\légz}ié¥ns and conditions of the
r nt. (enphasis supplied) f
V) The said agreenent is signed by
<::j> t he pronoters shar ehol ders I . e. t he
Petitioner, his conpany S.V.J.networKking, 9
respondent nos. 1 and 2 and distributor
shar ehol ders. The signatories to the
Agreenent, according to petitioner, are h
ar ound 15 i ncl udi ng t he pr onot er
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sharehol ders and 11 according to the
respondent nos. 1 and 2. It is true that @

after t he pr onot er and di stri but

b
sharehol ders have signed the Agree@
the word signature Is typ sever al
times and a blank has been sho I . e. .
signature ..... | t so true that
under Schedule A o<f> shar ehol der s,
t hough nunbers 1 6 set out under d
the caption Strivbutor  Sharehol ders
the nanes of distributor shareholders and
their a of operation are not set out. e
| t io an admtted fact that the
ut or shar ehol ders who are
sirgnatories to the agreenent are |less than f
@ 16. Admittedly, t he di stri butor
sharehol ders have put their initials under
Schedule A of the agreenent. It is the J
case of the petitioner that the pronoter
directors have signed the said agreenent
h

on 3"’ Septenber, 2007 and that some of the

di stri butor sharehol ders have al so signed
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the same on 3% Septenmber, 2007 and the
remai ning distributor shareholders have <§i§§§9
attended the office of Ms Paras Kuhad an§£§i§> ;
Associ ates of the said conpany and
in Qgégjgye
l.e. upto 1

signed the said agreenent ek
after 3% Septenber, 2007, 0'

Sept enber 2007.

XVi) . Pur suant <:i5
agreement over Rs. <§§§g

by the conpany rds the subscription of

he“share hol ders

were received d

the sharex capital from incomng share

hol der s
Vi Bet ween Novenber / Decenber,

0 exhaustive correspondence (on e-

il) took place between YOU Tel ecom

<::j> petitioner, respondent nos. 1 and 2,

Edel wei ss, Paras Kuhad and Associates and

the Advocates of YOU Telecom wth regard

to finalisation of the share subscription
agreenent to be entered into between YQU h

Telecom and the Conpany. A separate

conpilation of such e-mails is submtted
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a
by the petitioner to this Court. The
petitioner has pointed out that between <§§§?§i?
Sept enber 2007 to February, 2008 variou§£§§$> ;
amounts were utilized from the @'
account of the conpany for purchaser and
installation of Fibre Optic Cable for the
busi ness of the conpéggggig} Is also
poi nted out that <gn enber, 2007,
YOU Tel ecom cond %Q§> physi cal audit d
whi ch confirns pur chase and | aying of

fibre opti cables and existence of the

net wor K. e

he petitioner has pointed out

n 29'" January, 2008, behind the back
f“the petitioner, respondent nos. 1 and 2
<::j> surreptitiously proceeded to incorporate
defendant no. 3 <conpany i.e. SCOD 18
Networking Pvt.Ltd. (SCOD 18) as can be
seen from the Menorandum of Association
and Articles of Association respectively
of SCOD 18. Respondent nos. 1 and 2 were

the sole pronoters and first directors of
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SCOD 18. The plaintiff has submtted that
the main object of SCOD 18 is virtually <§§§?§i?

identical to the nmain object of the sak%ii)b
b

conpany (SCOD Networking Pvt. Ltd.

petitioner has further alleged that I nd
the back of the petitioner 16 identical .
letters all dated 1“§§g§§§£yary, 2008
purportedly addregged t Di stri butor
shar ehol ders were %hsg by respondent d
nos.1 and 2 r esting the conpany for
refund of the share application noney. No
reason eeking refund is found in any e
of th s. Even respondent nos.1 and
2 are the pronoter Directors of the
C any purportedly sought refund of the f
<::j> share application noney. According to the
petitioner, these letters were never
referred to by respondent nos. | and 2 at J
any time prior to August, 2008 i.e. the
petitioner was not even aware of the sane
h

even on the date of the filing of the

petition i.e. in April, 2008.
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Xi X) On 8" February, 2008 an e-
mai | was addressed by the Advocate of the @
said conpany to all parties, nanely, th@ ;
petitioner, respondent nos. 1 and 2,

Tel ecom and Edelweiss Capital Limted

regarding the proposed Agreenent o be

entered into between t any and YOU
Tel ecom Accordi ng<>to etitioner, on
12t h/ 13'" Febr uar y$ % pondent nos. 1 q
and 2 unaut hor dl wi thdrew the noney

from the account of the said conpany. The
entire bal ance of the conpany is e
enpt i t< by 1issuing cheques to the

nts other than the sharehol ders

wth the exception of two sharehol ders.

@ No information regarding renpval of noney
was given to the petitioner i.e. the

Chai rman of the Conpany, |egal adviser of J
the Conpany or any other affected party.
No Board Resolution was passed for such

h

withdrawal. The petitioner has submtted

that even while these surreptitious and
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a
fraudul ent acts were being carried out by
respondent nos. 1 and 2 behind the back of <§i§§§§
t he petitioner, i n t he nont h ;
Febr uary/ Mar ch, 2008,the said co
continued 1its correspondence i th ) YOU
tel ecom and Edel weiss Capital through the .
law firmof Ms Paras K d Associ ates
and INS Legal. T petitioner and
respondent nos.1 v-v ’ parties to all d
such correspo ut at no tine
respondent .1 or 2 infornmed the petitioner
or th onpany | awyers t hat t he e
o </shareholders had allegedly
for return of their share
subscription anobunt or that the anounts f
<::j> were allegedly being refunded to them No
neeting of the conpany was held and the
petitioner as a Chai r man/ Executi ve J
Di rect or/ Per manent Director was never
I nf or med about any such pur ported
devel opnent. In fact, Ms Paras Kuhad and '

Associ at es, the Advocates of the said
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Conpany addressed an e-nmail dated 13"
February, 2008 to YOU Tel ecom and also to @

the Directors of the Conpany as well

Edel wei ss Capital Ltd. regarding the ~ ’
to be played by the Director of 7\t he

Conpany, after investnent by YQOU Tel ecom .
I n the conpany.

XX) The petitioner 26'" March, 2008
addressed a lett %r ondent nos. 1 d

and 2 and the auditor of the said conpany

SCOD Networking Pvt. Ltd. as well as the
Advoca %the said conpany to call an €
and al so sought certain

tion.

Xi) In April, 2008, the petitioner

@ t hrough an announcenent on internet | earnt

that YOU Tel ecom and respondent nos. 1 and

g
2 signed an agreenment and |aunched a new
conpany I.e. SCOD- 18( r espondent no. 3)
thereby diverting the business of the h
Conpany to SCOD 18. According to the

petitioner, the said conpany is granted
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a

permssion to operate as Milti System

Qperator under Rule 11(2) of the Cable TV <§i§§§?
Net Work Regul ations Act, 1995. <§§i5>

b

xxii). On 29" April, 2008 the r

@

Arbitration Petition was file t he
petitioner for the followng reliefs. c
(a) t hat pendi n t he
comrencenent of and during
t he arbitration onciliation d

pr oceedi ngs d the making of the

Award ‘t\herein and the enforcenent

Respondent nos.1 and 2

e restrai ned from acting

<§\\(ij;}ntrary to t he second
shar ehol ders Agreenent.

<::i> (b) that pending the commencenent

of the and during the arbitration 9
/| conciliation proceedings and
the making of the Award therein
and the enforcenent thereof, the h

Respondent nos. 1 and 2 be
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restrai ned, by an order

and

i njunction of this Hon ble Court,

from in any nmanner carrying on

any business falling within the@

any,

objects of the said Co

whet her with Eidelweiss Capi

Limted and/or You m | ndi a

Pvt. Ltd. and/or ensel ves or

&

t hr ough % and/ or

repr esent at /s>~in the nanme of

SCOD- 1 Net wor ki ng Private

Lim r in any other nane.

at pendi ng the comencenent

t he and duri ng t he
arbitration/ conciliation
t he

@ proceedi ngs and the making of

Award therein and the enforcenent

t hereof, the Respondent nos.1 and

2 be jointly and severally

directed to deposit a sum of

be

Rs.

1.89 crores in this Hon ble Court

and a sum of Rs.10 | akhs

per
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nmonth from 1st May, 2008 and for
every nonth thereafter. {&
As set out at the out set the only reIié@ b

pressed by the petitioner is to s

the Respondent Nos.1 and 2 fr I n)any
manner commtting breach of clause 12 of c

t he agreenent.

XXii1) Respondent 1 and 2 have

filed their affida d 6" May, 2008, d
23'" June, 2008 13'"" August, 2008. The
petitioner\has filed his response thereto

by hi davits dated 23" June, 2008 °

éziiﬁfy, 2008.

On behalf of respondent nos.1 and ‘
, It is strongly contended that the said
agreenent is not a concluded agreenent; it

Is inconplete, inchoate and never cane 9
I nto exi stence. | t IS, t her ef ore,
contended that there is no arbitration

agreenent between the parties. In support h

of their af or esai d contention t he
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] a
respondent nos.1 and 2 have relied upon
the wunreported decision of the Hon ble @
Division Bench of this Court in Nazi@
b

Husain Films Pvt.Ltd. Vs.Saregama .

Ltd. & anr. (Appeal no.457 ofi{ 2007 in
Arbitration Petition No.81 of 2007, dated
7'" April, 2008) wherein issheld that if
the underlying a%re as not been
concluded or is % Xi stence, the d
arbitration agr nt~woul d not be a valid
and existing arbitration agreenent and

cannot dependently enforced. It is e

further( conte€nded on behalf of respondent
n 1 and 2 that the sharehol ders

agreenment is inchoate and inconplete and

@ never came into existence in view of the
fol | ow ng:

i) The idea behind formng the said
conpany was to bring together a group
of 18 odd cable operators who would
gi ve access to their entire networking

and custoner base for transm ssion of
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cable video services. | t '
admtted position that the agreenent <§§§?§i?
has not been signed by 18 odd cab
operators nor has a single r
oper at or gi ven access 0 eir
net wor ki ng or cust oner base as

provided in Recital<\] of the said

Agreenent. Thus, petitioner s
&

own showi ng a §ﬁ§> sensus anongst d

al | 18 ble operators and

rs of the Conpany and absent

e operators bringing in their e
t wor k as well as custoner
se i nto the conmon/ cooperative pool,
the docunent i.e. the said agreenent
<::i> is not a concluded, binding or
enforceabl e agreenent nor capable of

bei ng i npl enent ed.

1i) The network to be contributed by
each of these cable operators i.e. the
area in which they operate was to be

specifically nentioned against their
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names 1in Schedule A of the said
agreement. This is not done. There <§i§§§?

IS no basis for construing the sai

agreenment as being binding on ’
those parties that signed i ev | f

the other proposed parties did not as .
contended by the peti r. Such an
interpretation<> xclude |arge

network area §ﬁ§> non- si gnat ory d
cabl e oper rs t hereby destroying

what , even accor di ng to t he

peti r, was fundanental basis for e
t ment, nanely, to form a co-

erative.

i1i1) The Consideration for the cable f
operators was an equity stake in SCOD
Net wor ki ng and a share of the revenues

I ncluding carriage fees. This was not ’
done.

iv) The petitioner has not explained h
why t he nunber of di stri butor

shar ehol ders in Schedule A of the
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agreenent are nunerically indicated as
only 16 . Even al | t he 16 {&

sharehol ders have not signed the sai

b
agreenent. The nanes of all Grou
sharehol ders were to be listed I n
Schedule A of the agreenent ch is .
not done. These read wth
recital A <>of aid agreenent
denonstrates % agreenent was d
not conclu
v) The\date of execution was proposed
to he date of signing of the €
. or the date set out as the
at e of making the agreenent whichever
Is earlier. In absence of all 18 or f
@ odd cable operators signing the
docunent as contenplated clearly the
agr eenment I S undat ed. The sai d ’
agreenent bears the signature of only
13 cable operators / distributors / N

shar ehol ders and that too on different

dat es.
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vi) The e-mail dated 13'"" March 2008 :
(suppressed by the petitioner) refers <§i§§§?
to wunresolved critical i ssues a ;
differences of opinion between <:ﬁf
pronoters of SCOD Networkingl (Pvt. 7Ltd.
that remai ned unresolved even on that .
day. Such e-mail borates the
fact that thecfai reement had not
becone effec g§§é into force. d
In view o he “agreenent not being
concluded or comng into force the
questi of any breach thereof or any e
b trust as is alleged cannot
d does not arise.
It is submtted on behalf of the f
<::j> petitioners that the argunent on behal f of
respondent nos. land 2 that there were 18
di stri butor sharehol ders, but in fact ’
there were to be only 15-16, and that
therefore, the agreenent was not executed o

or remained inchoate, is based on reading

in provisions which do not exist. Merely
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because the schedul es show nunbers 1 to 18
in the margins, does not nean that the <§§§?§i?
agreenent was not to conme into for
W thout the presence of 18 distriéiiib
sharehol ders. There is nothin iny)the
agreenment to suggest that it required any
m ni mum nunber of distri , and it is
only in the hKlVT%rm ts entered into
wth YOU Tel ecom gisb i mum nunber of d
15 distributor areholders is insisted
upon by he financer/investor. It is
subm tt t a nmere glance at the final e
well as letters claimng

of share nonies shows that

t here wer e at | east 16 di stri butor
<::j> shar ehol ders in pl ace, i ncl udi ng
respondent nos. 1 and 2. In any event
there is nothing in the agreenent to
suggest that 18 was the mninmm nunber,
and the nere fact that a typist has

put sone nunbers in the margin of the

schedul e cannot be read as altering

::: Downloaded on -18/01/2017 08:58:06 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

45
the essential terns of the agreenent. §3§>y
7. It is further submtted on behalf <§§>

of the petitioner that the respondent no

b
1 and 2 have also m sconstrued Re 'tégiié
of the Agreenent by reading in rds )t hat
are not found in the said Recital, and c
ignoring the actual words erein. The
argunent that the gis or sharehol ders
did not bring in <$§§§ wor ks at any d
time prior to I r seeking w thdrawal of
their share noni es IS conpl etely
m sconcel as it is contrary to the €
pl ai s of the agreenent. A network is
physical product or thing which can
e’ pi cked up and brought in, or physically f
handed over, as is sought to be argued.
The words used in recital-C are agreed
to provide to the business of the conpany ’
access to the entire net working and
custonmer base for transmi ssion of cable N

(video) services in the areas as nore

particularly set out against their nanes
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in Schedule A What is agreed is not to
bring something into the conpany but only <§i§§ﬁﬁ

to provide access to their entire n

b
wor ki ng and custoner base. This acce
to be provided for transm ssion of g¢able
(video) services . The networking and .
custoner base consists les laid to
di fferent buildings, e nunber of
users of the televi e/video feed d
I n each of But access to
this networking is only for the purpose of
t ransni-ssi of cable (video) services |, e
and é%%i%?o , While the commtnment to
p S access cones i nto force
i diately on signing the agreenent, the f
<::j> actual use of this networking and customer
base can only be nade once the conpany
starts transm ssion of cable (video) J
services. It is for this purpose that the
I nvestor capable of putting in over Rs.100
h

crore was needed in order to enable the

transm ssion through a sophisticated head-
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end and provision of free set-top boxes
capable of receiving signals. Merely <§§§?§i?

because the actual transm ssion had n

began it cannot be said that the a re ’
in question was inchoate. @igg;z} of
Mallins J. in Chattock Vs.Miller 6 Ch. .
406 was cited on behal f e petitioner
wherein the Iearngg as held that
where the cond fsssg he party is d
fraudul ent an S eceitful, the Court
must strain itself, | f possible to
overco technical difficulties in e
feat the wunfair course of
of the defendant.
As regards the dating of the said f
<::i:> agreenent, it is submtted on behalf of
the petitioner that respondent nos. 1 and
2 persist in reading clauses of the said ’
agreenent by assumng the existence of
words which are absent from the agreenent, o

and/or by reading in words/provisions

which are not found in the agreenent. A
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a
plain reading of <clause 1(h), whi ch
defines Date of Execution  shows that <§i§§§9

this expression neans either the date

b
signing or the date set out herei nabo
the date of making this gr eement,
whi chever is earlier. This obvious means .
that the parties envi e that there
could be differentoda signing and a
different date gisb ei nabove as the d
date of naking I s ‘agreenent , otherw se
there would have been no need for the
wor ds chever is earlier . The use of e
wor ds Kchever IS earlier al so
es that the signing could Dbe
earlier than the date entered on the f
<::j> agreenment, and equal ly these words suggest
that even if there was different dates of
signing, the earliest date on which the J
agreenent was signed would be treated as
t he date of execution . It s not
h

di sput ed t hat t he petitioner and

respondent nos.1 and 2 as well as atl east

::: Downloaded on -18/01/2017 08:58:06 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

49
a
sone  of the distributor shar ehol der s
signed the agreement on 3° Septenber, <§i§§§?
b

2007. Though nuch has been nade by ths£§§$>

respondents about the fact that (i:ﬁf

petitioner has not been able to(speciffy a

particular date on which all signed, and .
that the petitioner ad at different
di stri butor shar eho si gned on

&

di fferent dates

$hg> week follow ng d

3% Sept enber, i s significant that

respondent . nos.1 and 2 do not deny that

they th ves signed on 3'° Septenber, e
2007. S, therefore, to be treated
effective date of execution . It
is> further subnmitted on behalf of the f
<::j> petitioner that there is nothing in the
said shareholders agreenent to suggest
that all parties nust sign at the sane J
time or in presence of each other as was
sought to be argued. This is a commerci al
h

agreenment between the shareholders and

prospective share holders who are nen of
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trade, it is not a wll. It is well known
t hat conmer ci al agreenents are often <§§§?§i?
signed at different tinmes and by differe

parties in the absence of each other.

=

factum of signing is not disputed, ) and

that is the crux of the natter.

9. It was further s ] d on behal f

of the petitionerC;h‘

the Schedul es §%§8

part of the agreéenment, and that therefore

he “ar gunent t hat

of the integral d

the agreement did not get executed, is

ch one of the signatories has
end of the agreenent and had
ed every page of the agreenent
including the schedules. Just because
<::i:> certain details which were already known
to the parties, that 1is the precise
territories in which each distributor
shar ehol der was di stributing cabl e
net wor ks, were not entered into the
Schedul e does not nean that the agreenent

was not executed, or that It was 1 nchoate
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or unenforceable. The said agreenent is a
commerci al agreenent between nen of trade @

and nust be construed in a reasonabl

manner keeping in mnd the realiti ’
cabl e tel evision networks, which{lare own

to all the people in the trade, and .
particularly the Petiti Respondent s

and the other di st r<; bu har ehol ders.

10. Deal i ng % ~the unr eport ed d

decision in th case of Nazir Hussain

(supra), it is submtted on behalf of the
petitio at the facts of the judgnment €

' e are conpletely different from

acts in the present case. In the
ter of Nazir Hussain (supra) inspite of f

@ the specific pleading that the case was

based on a witten agreenent, t he
appellants tried to contend that their ’

case was not based on the arbitration
agreenent, but was based on the arbitral N

clause contained in the correspondence

exchanged [in terns of section 7(4)(b) of
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the Arbitration and Conciliation Act, :
1996] . It was held by the Hon ble {&
Di vi sion Bench that from the pleadings, ;

concl usi on could be drawn that it maz<:Ef

case of t he petitioner at t he
correspondence exchanged bet wee t he .
parties resulted int arbitration
agreenent. The HonObI i'ston Bench cane
to the conclusio ﬁkgb fact that the d
Appel l ants con d hat there was an
arbitratio agreenent contained in the
e nust negate the contention e
s a concluded agreenent. The
e Division Bench held that there was
n concl uded agr eenment from t he f
<::j> correspondence and that nmerely because
there was an arbitral clause in the
docunents exchanged and there was no J
di spute about the arbitral clause it would
not result in holding that there was a
h

contract containing an arbitral clause. It

Is submtted on behalf of the petitioner
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that in contrast to Nazir Hussain s case
where it was expressly argued that the @

petitioner was not relying on the witt

agreenent, in the present case, ’
petitioner s case is that there i an
agreenment drafted by the law firmof Ms .
Paras Kuhad and Associ : nd the sane
was duly execut eg t petitioner.
Respondent nos. N d sonme of the d
di stributors on pt enber, 2007 at the
office of  the said law firm and the
remai ni stributors also attended the e
of fice of) the said law firmand signed the
Sa agr eenent in the week after 3™
Sept enber, 2007. It is submtted that the f
@ said agreement was further acted upon in
as much as the Mrchant bankers were
appoi nted, the said law firm of Ms Paras J
Kuhad and Associ at es was hol di ng
negoti ati ons and carrying on
h

correspondence wth the parties, fibre

Optic Cable was purchased and an auditor
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was appointed who had given a signed
report and bal ance sheet. The consent of @

the parties to be bound by the agreene

is clear from clause 16 of the .= i
hol der s agr eenent . The conpany was
carrying on correspondence (w YOU .
Tel ecom a potenti a vest or and
Edel wei ss Capi t al bankers who
were brought in bN petitioner to d
negoti ate of i nvest nent YOU
Tel ecom) through the law firm of Ms Paras
Kuhad a ociates and | & S Legal. The e
petit @ d respondents were party to
a ch correspondence, but at no tine
di respondent nos.1l and/or 2 inform the f
@ petitioner or the company s |awers that
the distributor sharehol ders had allegedly
asked for their share subscription anount J
or that the said anount had been allegedly
refunded to them and the petitioner as
h

Chai r nan/ Executi ve Di rector and/ or

Per manent Director was never I nf or ned
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about any such purported devel opnent.
Respondent nos. 1 and 2 did not even deem <§i§§§9

it fit to inform the petitioner abo

formati on of SCOD 18 on 29'" January, ’
12'"  February 2008 in any f eir
correspondence with the |awers r the .
petitioner or informt ut the fact
t hat respondent noii d were the sole

’ Directors of d

pronoters and <§§g
SCOD 18.

11. | <have considered the subm ssions
advanc ehal f of respondent nos.1 and €
g:ijr'e i

said agreenent is not a

th
0 ded agreenent; it is inconplete,

inchoate, did not cone into existence and

<::j> there is thus no arbitration agreenent

between the parties. I have al so
considered the subm ssions advanced on ’
behalf of the petitioner 1in response
thereto. It is true that the petitioner N

has stated in the petition that the idea

behind formng of the said conpany was to
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bring together a group of 18 odd cable
operators and distributors who would give <§i§§§9
access to their entire netwrking a
custoner base for transmssion of <:Ef
cable (video) services. It is (also jtrue
that the said agreenment 1is signed by

approximately 15 distri r.shar ehol der s,

i ncluding the pronote wever, it is
&

nowhere to be %§§> if the said d

agreenent is no igned by 18 distributors
the said Agreenent would be treated as
I nconpl or unenf orceabl e. | t S e
obvi ous hat’ when the pronoters of the
S onpany perceived formng a conpany,
they had thought of bringing together a
<::j> group of approximately 18 cable operators
and distributors who would give access to
their entire net working and custoner base
for transmssion of the cable video
services. However, if the group of cable
operators ultimately brought together for

maki ng such an agreenent contains |ess
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than 18 nenbers, it would certainly not
nmean that the agreenent is not concluded,
I's inconplete, inchoate, did not cone int

exi stence and there is thus no arbitréiiED

agreenent between the parties.

because the draftsman or the typi st

agreenent has in the ex

the agreenent under t apti on

stated / typed

and has in sch . under

Di stributor sharehol ders put

gai n

nly

of the

portion of

PARTI ES

ture /. ... 26 tines

the caption

to 16 | margin surely does not

s¢ essentially a

<::j> di stri butor shar ehol der s
signatories to the said agreenent,

which the said agr eenent

term of

nt that there has to be atl east

to the said agreenent or

shoul d

woul d

nunbers 1

nmean

t he

26

16

be

failing

be

I nconplete or not a concluded agreenent.

The agreenent itself does

state that the sane is required

execut ed by agreed/fi xed

not anywhere

nunber
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a

di stri butor shareholders. The fact that in
the agreenent under the caption Parties Qéif§§?
the word Signature ..... is typed Q§§§5> ;
tinmes, and in scheudul e-A after 4 roééiib

shar ehol ders (after t he caption
Di stributor Shareholders ), nunmbers 1 to .
16 are put in the margi : aggr egati ng
to 20), defeats tgf i tati on sought
to be given on b ?isb spondent nos.1 d
and 2 that e “vsald agreenent IS
i nconpl et e, in the absence of 16/ 18
distrib har ehol ders. It establishes e
beyono 3 doubt t hat t he wor d
ature ..... found 26 tinmes in the
agreenent and nunbers 1 to 16 found in f
<::j> margin in Schedule-A are put only at
random and no neaning can be ascribed to
the sane, as sought to be done by J
respondent nos.1 and 2.
12. I n t he sai d agr eenent, t he o

Distributor Shareholders are defined as

t hose shareholders listed in Part-I1 of
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Schedul e-A of the agreenent including any
new distributor of the conpany unless @

ot herwi se specified. G oup-A sharehol der

are defined as sharehol ders | i st ’
schedul e-A of the said agreenent| (i ncl udi ng
any new sharehol der inducted as a oup A .
shar ehol der. Recital - the said
agr eenent pr ovi %es the Goup A
sharehol ders |i st hedule A have d
agreed to join age in the business
of the coppany, and that the Goup A
shar ehol are further divided into e
pr onot’e sharehol ders and distributor
Iders. Recital- C of the said
agreement provides that the Goup A f
@ sharehol ders (except the petitioner) have
agreed to provide to the business of the
conpany access to their entire networking J
and custoner base transmssion of cable
(vi deo) servi ces.
h

The af or esai d definitions of

Di stributor Shar ehol ders G oup-A
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Shar ehol der s and Recitals A and C
makes it clear beyond any doubt that the <§i§§§9
agr eenment to jointly engage in ths£§§$> ;
business of the said conpany 1is

between the pronoter sharehol ders 7| and
di stri butor shar ehol ders (i.e.Goup A

sharehol ders) who are §Fgﬁ§¥ories to the

said agreenent and 0 nanes and

&
initials are found in dule A to the q

said agreenent e asis supplied). As

stated earlier only because the nunbers 1
to 16 ped in the margin under the e
head stri butor shareholders in G oup
A,<£i> annot be read or understood to nean
that 16 distributor shareholders have to
<::j> compul sorily be parties or signatories to
the said agreenent w thout which the said
agreenment woul d be inconpl ete.

13. The subm ssion advanced on behal f
of respondent nos.1 and 2 that in the
absence of the cable operators bringing in

their entire net working as well as
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custoner base into common/cooperative pool
and share of revenue not being fixed the @

said agreenment is not concluded, bindi

b
or enforceable and not capable of @
i nplenmented is in ny view also fncorrect.
From recitals A and C of th said .
agreenent as al so cl aus nd 9 thereof
it is clear that tge shar ehol der s,
whi ch  include % | but or share d
hol ders, have re to jointly engage
in the business and to provide to the
busi nes the conpany access to their e
entir t wor ki ng and consuner base
t ssion of the cable (video) services
incthe areas as nore particularly set out f
@ against their nanes in Schedule A. Under
clause 2 of the said agreenent, it 1is
agreed between the parties as to how the J
shares would be allotted. Under cl ause 9
of the said agreenent, the parties have
h

agreed that the revenue generated by the

conpany from t he br oadcasti ng and
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di stribution of the cable channels wll be

di stributed anongst Goup A sharehol ders <§§§?§i?
in the proportion determned by t

per manent di rectors. None  of @:Ef
agreenents between the parties (have Tbeen

made Dependant on any future events /

deci sions. Since nothi he agreenent

is deferred to a<$at ornt of tinme or

made dependent Q§§; any future d

event s/ deci si on respondent nos. 1 and 2

cannot be heard to say that the said

agreene s i nconpl ete because the e

shares have not provided to the

of the conpany the access to

their networking and custoner base or that f
<::i> the shares have not been allotted or that
t he per manent directors have not
determ ned how the cable channels revenue
has to be distributed anongst Goup A
shar ehol ders. The agr eenent st ood

concluded binding and enforceable and

capable of being inplenented, the nonent
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It was executed. If there would be any
breach of the agreenent I.e. not <§§§?§i?

providing to the business of the conpa

b
access to the networking and custoner @:Ef
of the distributor sharehol ders|(or shares
not being allotted as agreed, or issue of .
di stribution of cable c e revenue not
bei ng deci ded as a%fe he>parties woul d

surely have a

?@Sﬁ i nvoke the d

arbitration agr but the party which
has invoked the arbitration, conplaining
of such hes cannot be told that since e

agreed to be done under the

has not been adhered to, the

Is not a concluded agreenent

<::i> and, therefore, the arbitration clause is
al so non exi sting.

g
14. The subm ssion advanced on behal f
of Respondent Nos. 1 and 2 that the
sharehol ders Agreenent in order to be a o

bi ndi ng/ concl uded contract, was required

to be executed by all the 18 odd cable
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operators and by the petitioner and
respondent  nos. 1 and 2 is already @

rejected by ne hereinabove. The argune

b
that since the Agreenent never cane
existence it has remained undated) iIs
equal |y untenable and basel ess. n the .
said Agreenent the dat xecution is
defined as the dat e ning of the
agreenent or the % /out as the date d
of making the greénment, whichever is
earlier. The effective date was proposed
to be t te that the agreenent was to e
cone i florce, 1.e. the date of its
S . In the absence of the date of
ing the agreenent the execution / f
@ effective date of the agreement would be
the date of signing of the agreenent.
According to the petitioner the petitioner J
and respondent nos.1 and 2 and sone of the
di stri butor shar ehol ders si gned t he
h

agreenent on 3% Septenmber 2007 and sone of

t he di stri butor shar ehol ders si gned/
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execut ed the said agreenent during the
week following 3" Septenber, 2007 i.e.on or @
before 10'" September, 2007. Responde

nos.1l and 2 have not seriously dis@

what is stated by the petitioner(nor thave
they stated in any of their Affidavits as
to when the said agree@ si gned by
the parties. I\Ione<> 0 e parties have

chosen to lead a

i ssue under constderation. The factum of

i dence on any d

signing i not | sputed. Though it is

subm tt

t hat r

Ser 2007 since the petitioner and

on behalf of the petitioner e

enent came into force from 3"

defendant nos. 1 and 2 admttedly signed
@ on that day, | am of the view that since
all the signatories to the said agreenent
had signed the said agreenent by 10'
Sept enber 2007, according to the definition
of effective date in the agreenent, the

agreenment cane into force for all intent

and purposes from 10'" Septenber, 2007.
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15. Since the distributor sharehol ders
have adnmittedly put their initials on the @

sai d Schedule A of the agreenent

b
respondent nos.1 and 2 are al so
correct in their subm ssion hat 1)t he
agreenment is inconplete because Sc ule A .
to the agreenent does provide the
names of the distr<i>bu sharehol ders. It
is true that the e% eration of the d
di stri butor sharehol ders are not nentioned
in Schedule A to the said agreenent.
ny view, the agreenent cannot e
as inconplete or not a
C ed agreenent on this ground because
t areas of operation of npbst of the f
@ signatory distributors are already shown
in Annexure | to the term sheet annexed to
the Letter of Intent dated 9'" August, 2007 J
I ssued by YOQU Telcom and signed by the
petitioner and respondent no.l1. Again in
h

view of this being the commerci al

agr eenment pertai ni ng to conmmer ci al
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transactions in which all the parties are
aware of the areas of operation of each @

ot her, the question of the agreenent bei

b
I nconplete in absence of the area
operation nentioned in Schedule((A off|the
sai d agreenent does not ari se. .
16. The subm ssion e behal f of
r espondent nos. 1 2 that t he
i nterpretation shar ehol der s d
Agreenent is Di ng on only those parties
that sign it, would exclude |arge net
wor Kk are f other non signatory cable €
op ereby destroying what even
o ng to the petitioner was the
undanent al basis for the purported f
@ agreenent, nanely, to form a cooperative,
cannot be accepted and is defeated by
annexure | to the term sheet annexed to ’
the letter of intent dated 9'" August, 2007
issued by YOU Telecom In the said N

annexure to the term sheet, nanes of 21

distributors along with their areas of
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operation are set out and the condition
provided in the term sheet is that the <§i§§§?

initial shareholders of the said conpa

b
wil | consi st of not | ess than@iif@
di stri butor shar ehol ders fr tthose
mentioned in the list of 21 distributors. .
17. It is submtte 0 behal f  of
r espondent nos. <>1 @ 2 that t he
petitioner has su <§§§§m-v s e-mail dated d
13'""  March, 20 which refers to the
unresol vedacritical issues and difference
of il etween the pronoters of the €
any "t hat remai ned unresol ved even
day. From the said e-mails, it is
bvious that there are differences of f
<::j> opi ni on between the pronoters of the said
conpany who were finalizing the deal with
YOU Telecom i.e. the share subscription ’
agreenent . I n t he course of such
di scussi on, It appears t hat certain N

I ssues/ di sputes were raised regarding the

protection of equity of respondent nos.1
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a
and 2 enshrined in the shareholders
agreenent and also pertaining to increase Qgiiiiﬁ
I n salary for all pronoter director
b

However, in ny view any subsequent di

or issue raised by respondent nosl 1 d 2

cannot affect the binding nature t he .
said agreenent and it c y cannot be
contended that the s ol ders agreenent

&

is inconplete 'ﬁisg oncluded or is d

cannot be i npl enent ed.

not enforceabl e

18. T petitioner has insisted that
the com has carried on its business €
n tarehol ders agreenent has been
nted. The respondents have disputed
his fact. | t Is clear that after f
<::j> execution of t he said agr eenent,
shar ehol ders have nade certain paynents as
agreed under the said agreenent and apart ’
from the letter of intent and term sheet
executed earlier, the directors of the N

said conpany have pursuant to clause 2.5

of the said agreenent proceeded to
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a
Identify strategic or financial investors
interested in investing in the Conpany and @
further negotiate and finalize all t ;
terms and conditions subject to \NhiC
i nvestnent shall be made in thel Co ny.
However, as held earlier by nme none of the .
agreenents in the said nt are based
on any conditions <>an ai d agreenent
has come into % orthwith upon d
execution. The stiron as to whether the
said agreenent was inplenented or not,
t her ef or ed not be gone into. e
9 @he deci sion  of the Hon ble
on Bench in the matter of Nazir
ussain Filnms Pvt. Ltd. (supra) wll not f
@ be of much assistance to the respondents
in the present case. The facts of the said
judgnment are conpletely different fromthe ’
facts in the present matter. In the matter
of Nazir Hussain Filnms Pvt.Ltd. (supra) N

as correctly submtted on behalf of the

petitioner I nspite of t he specific
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pl eadings that the case was based on a
witten agreenent the appellants therein @
during argunents contended to the contra@ ;

by submtting that their case vvas

based on arbitration agreenent/ ( but ) was
based on the arbitral clause contained in
the correspondence exc ed\ between the

parties (in terns of tion 7(4)(b) of
&

the Arbitration % iliation Act, d

1996). It was h by-the Hon ble Division

Bench t hat from the pl eadi ngs, no
concl usi uld be drawn that it was the e
case @ he petitioner t hat t he

spondence exchanged bet ween t he

parties resulted into an arbitration

@ agreement. Keeping in nind the facts of
that case, in paragraph 14 of the said

judgnment, the Hon ble D vision Bench has J
referred to certain English authorities
and the principles derived therefrom have

h

been summmari zed. The Hon ble Division

Bench observed The very fact that the
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appel lants contend that there is an
arbi tral agr eenent evi denced by <§i§§§?

communi cation upto 10'"" March 2006 nu

b
negate the contention that there
concl uded agreenent on 8" May (2006 | t
was held by the Hon ble Division Bench .
that there was no concl reenment from
the correspondence anc 3 rely because
there was an /- clause in the d
docunents exch ed “and there was no
di spute about the arbitral clause it would
not res in holding that there was a e
contrn aining an arbitral clause. In
th esent case, there is an agreenent
executed between the parties. As stated f
<::j> aforesaid, the parties have not nmde the
agreenent dependent upon any terns to be
agreed upon in future. The parties are ad J
I dem on the terns of the contract
i ncluding the arbitral clause. The consent
h

of the parties to be bound by the

agreenment upon execution is clear from
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] a
clause 16 of the said agreenent. The
decision in Nazir Hussain Films Pvt. Ltd. @
(supra), thus, does not |end any suppor
b

to the subm ssions advanced on behal

respondent nos.1 and 2.

20. In view of the aforesaid | am of c
the considered view a the said
agreenent is corrplgte @ bi'ndi ng bet ween
the parties and t %bl (ration clause is d
val id subsisting<and binding between the

parties.

21. h next contention advanced on
@espondent nos. 1 and 2 is that
the allegations in the petition
hself it is clear that the petition is
@ substantially I n t he nat ur e of a
derivative action for and on behalf of
the conpany. It is contended that in a
recent decision of this Court [ Onyx
Musi cabsolute. Com Pvt. Ltd. v/s. Yash Raj h

Films Pvt. Ltd. & Os., reported in 2008(6)

BomC R 418], it has been held that
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a
derivative petition on behalf of the
conpany by the sharehol ders of a conpany, <§i§§ﬁﬁ
woul d not |ie under section 9 of the Act ;
It is submtted that the present et
bei ng in t he nat ur e of such an
I nperm ssible derivative petition, Ts not .
mai nt ai nabl e. On behal f petitioner,
the aforesaid coqéen f respondent
nos.1 and 2 have éﬁsb and di sput ed. d
It is contende atthe petition is not
in the nature of derivative action. The
petitio been filed by the petitioner e
to oro‘<§v s right and his sharehol ding
conpany.
2. | have considered the subm ssions f
<::j> advanced on behal f of respondent nos.1 and
2 that the petition is in the nature of
derivative action and is not naintainable. ’
| have also considered the response on
behalf of the petitioner, thereto. It is N

true that in the petition the petitioner

has at several places averred that the
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conduct of respondent nos. 1 and 2 would
cause | oss and damage to the said conpany @

which has no neans to renedy the loss a

b
damage and that respondent nos.1 .|Q;
have an obligation to the said caonmpany) and
are duty bound to act in the nmann nost .
beneficial to the conp d also that
respondent nos.1 . a ave breached
their comm tnent N said conpany. d
However, only au certain avernents,
which are normally made in a derivative
action und in the petition, the sane e
wil | @ eclude the petitioner from
f the petition and it cannot be held
that the petition is in the nature of f
@ derivative action and is not maintainable.
The petitioner has also made avernents in
the petition to the effect +that the J
conduct of respondent nos. 1 and 2 is
prejudicial to the petitioner and wl]l
h

cause loss to the petitioner. 1In view

thereof, the contention raised on behalf
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of the respondent nos. 1 and 2 that the
petition is in the nature of a derivative <§i§§ﬁﬁ
action and is not nmaintainable, cannot
accepted and deserves to be rej ected.
decision in Onyx Misicabsol ute.lcom t.
Ltd. (supra) lends no assistance to the
subm ssions nade on be r espondent
nos.1 and 2. V%ag t cicsion holds is
that the arbitrat QQ%; be enforced by d
mnority share der who obviously are
not parties to the arbitration agreenent.
This is d on the principle that the e

Arbitra ricbunal gets jurisdiction only

reenment between the parties. In the

I nstant case, there exists an arbitration
<::j> agreement  between the parties and,
t her ef ore, the arbitral tri bunal gets
jurisdiction to decide the disputes raised

therein and which are referred to the

Tri bunal .

23. Respondent nos. 1 and 2 have al so

contended that under clause 12.6 of the
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agreenent the shareholders have agreed
that the conpany shall be entitled to an Q§i§§§§
interim injunction, restraining order
such other equitable relief as a cou(izib
conpetent jurisdiction may deem necessary
or appropriate to restrain t he
shar ehol der from comm t y violation
of the covenants agg atbons contai ned
in this Article. t nos. 1 and 2 d
have t her ef or subm tted t hat t he

shar ehol der.s cannot seek reliefs in the

ach of the said non conpete e

Itation clause and it I1s the

C etent jurisdiction for appropriate
<::j> reliefs. | am not in agreenment with this
subm ssion made on behalf of respondent
nos.1 and 2. The arbitration agreenent
does not bar any dispute between the
parties to the said agreenent arising out

of the agreenent between them under any of

t he cl ause/ s cont ai ned t her ei n. The
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shar ehol ders, therefore, have every right
to refer the disputes arising out of the <§i§§§9

breach of non conpete and non solicitati

b
clause to the arbitral tribunal. Si nc
expressly recorded, the non c eter) and
non solicitation clause relates o the .
speci al, unique and extr rdinary matters
and t hat violationoof the terns of
such covenants an éﬁkg ns woul d cause d
the conpany ir arable injury and since
the said conpany is not a party to the
said sh ders agreenent, it is obvious e
that theé s ehol ders have agreed that the

shall also be entitled to an
i nberim injunction, restraining order or f
<::i> such other equitable relief as the court
of conpet ent jurisdiction may deem
necessary or appropriate for restraining J
the shareholder/s from commtting any
violation of the covenant and obligations
h

pertaining to the non conpete and non

solicitation clause. Clause 12.6 of the
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agreenment al so provi des that t hese
I njunctive renedies are cunul ative and are <§i§§§9

in addition to any other rights a

renmedi es that the conpany nmay have at ’
or in equity . Such an agreenent bet\ween
t he sharehol ders which enabl es the conpany .
to also take independe | on agai nst
t he sharehol ders éor a of the non

conpete and non s

.§§§> clause, in ny d

view certainly be interpreted to

nmean that the right of the share hol ders

under t aid agreenent to refer the e

aining to the said clause to
t‘g:i)bitral tribunal is lost or has been

t aken away. f

24. This brings ne to the final issue

i.e. whether the petitioner is entitled to

g
any relief/s under section 9 of the
Arbitration and Conciliation Act, 1996. As
set out earlier the petitioner has not N

pressed for prayer <clause (c) of the

petition. The petitioner has infornmed the

::: Downloaded on -18/01/2017 08:58:07 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

80
- - - - a

Court that the petitioner is not seeking
any relief against respondent no.3 conpany <§i§§§?

and the relief that the petitioner i

b
trying to seek by prayer clauses a)
(b) of the petition is mainly tol restrain
respondent nos. 1 and 2 fromin any nanner .

commtting breach of 12 of the

shar ehol ders agreenent

&
the petitioner t <§$g- A!uative covenant d
contained in aus 12 of the said

agreenent i.s valid and not in restraint of

s submtted by

trade a therefore, the petitioner is e
entitle 0 <seek enforcenent of the said
S

5. In response to t he above f

<::i> submi ssion of the petitioner, relying on

the decisions in Percept D Mark (India)

g
Pvt.Ltd. Vs.Zaheer Khan and another (AR
2006 SC 3426 at paragraph 65/ page 3438); Ms
GQujarat Bottling Co. Ltd. Vs. Coca Cola

h

Company (AR 1995 SC 2372 at paragraph

46/ page 2388) it is submtted on behal f of
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respondent nos.1 and 2 that the Hon ble
Suprene Court of India has held that even @
If the negative covenant is per se vali
and not In restraint of trade,
i njunction does not follow as a tt of
course when the covenant is sought to be
enforced. The Court w |l to consider
the grant of an injun n the context

<&

of the generall % |l e principles d
such as prim | e case and bal ance of
conveni enc and i rreparabl e i njury.
Equal | y Court wll have to consider e

whet her results in granting the

c performance of personal services,

ch is prohibited by section 14(1) of

@ the Specific Relief Act, 1963.

26. It is further contended on behalf
of respondent nos.1 and 2 that the grant
of an injunction in such cases (even if
otherwwse a case is nmde out) is always
subject to the test of idleness i.e. an

Injunction wll not be granted if it
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a
results in an individual being rendered
idle. Negative covenants, which are |egal <§i§§ﬁﬁ
at their inception, may be render ;
unenforceable if at the time they <:Ef
sought to be enforced, they esul I N
sterilization as against the continued .
Absorption of services <§¥§;:H§ party who
enforces the negat%ye nant. I n support
of this contentio ﬁﬁﬁé nt nos.1 and 2 d
have relied on f oMl owi ng cases.
1)Ms jrat Bottling Co.Ltd. Vs., Coca
any (AR 1995 SC 2372 at para €
45/ page 2388)
<§$§;;§so Petroleum Co. Ltd. Vs.Harpers
Garage (Stourport) Ltd. (House of f
Lords) (1967) 2 WR 871 at pages
905-906 (cited wth approval I n ’
Quj ar at Bottling, at par as
21,26,27,30, 31, 34 and 36) Shel
U K Ltd. Vs.Lostock Garage Ltd.(Court h

of Appeal) (1976) 1 WR 1187 at pages

1197-1198) (Rel i es on Esso
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Petrochem cal s (supra) at page 1195)/.
27. It is also contended on behalf of <§i§§>9
respondent nos.1 and 2 that the sai
conpany has never commenced any
and is in no position to conmenc rry

on any business. It is submtted that c

admttedly the proposed - husiness of the

said conpany as a, 4(:i>

(MBO) is inpossibl <§h5 0

of t he di st rirbut or shar ehol der s/ cabl e

stem Qperator

cabl e networ ks d

oper at ors. Presently, t here are no
shar ehol der s of SCOD €

The petitioner has not taken

n eps to enforce the said agreenent or

h negative covenant therein against

<::j> them The Commencenent of business by the
conpany in these «circunstances is an

I npossibility. Enforcenent of the negative
covenant in the absence of distributor
sharehol ders would thus be unreasonable

and effectively not serve any comrerci al

pur pose or further any commerci a
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objective. The grant of any injunction in
these circunstances, would be contrary to {&
t he above settled principles of |aw. @ ;
28. The petitioner apart

denyi ng/ di sputi ng t he foresaid
contentions raised on behalf of the c
respondent nos.1 and e strongly

relied on paragrap%s % and 49 of the
judgrment in the %o jarat Bottling d
(supra) Paragra 49 of the said judgnent

reads thus:

It is contended by Shri °

@1 and, in our opinion,
ghtly, that the GBC having f

itself acted in violation of the

@ terms of the agreenent and having
breached the contract, cannot g

legally claim that the order of

I njunction be vacat ed
particularly as the GBC itself is h

primarily responsible for having

brought about the state of things
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a
conplained of by it. Since GBC
has acted in an unjust and {&
I nequi t abl e manner I n its @ ;
dealings wth Coca Cola, ther
was hardly any occasion to cat
the injunction order and e .
order passed by th ay High
Court cannot ge ' rfered wth
not even on %& of closure d
of facto S t he party
responsi bl e, prima facie, for
bre of contract cannot Dbe e
p to rai se this
i evance.
t is contended on Dbehalf of t he f
@ petitioner that the conduct of respondent
nos.1 and 2 has been shocking. They are
the first directors of SCOD 18 a conpany ’
formed on 29'" January, 2008/ 12'" February
2008, wthout any information to the N

petitioner. They wer e t he first

shar ehol ders of SCOD- 18. | f the said
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conpany failed to carry on business as a
multi-system operator (MSO and is not in <§i§§§9

a position to carry on the said busine

b
even today and if injunction grantqéiijb
favour of t he petitioner eads to
sterilisation or idleness of respondent .
nos.1l and 2, respondent ~1.and 2 cannot
conpl ai n about th%>s ecause they are
solely responsib <§§§ aving brought d
about the set t hings conpl ai ned of by
them It is submtted that respondent nos.
1 and 2 re responsible for the breach e
of co annot be permtted to raise
th I evance.
9. | have considered the subm ssions f
<::j> made on behalf of the petitioner and the
response of respondent nos. 1 and 2 on the
Issue as to whether the petitioner 1is ’
entitled to an injunction restraining
respondent nos.1 and 2 from carrying on o

any business in breach of clause 12 of the

said agreenent i.e. the non conpete and
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non solicitation clause. The petitioner
has through out contended that the said <§§§?§Z?

agreenment cane into force and beca

b
binding on the parties imredi atel Qgiib
its executi on. Anongst ot hers t he
petitioner hinself has relied upon clause .

16 of +the said agre wherein the

parties have consente be> bound by the

&
agreenment. This §§§g ready accepted d
this subm ssion vanced by the petitioner

for the reasons set out in the preceding

par agr ap this judgnent. Therefore, in e
ny e non conpet e and non
S ation clause, i.e. clause 12 of the

salbd agreenent also cane into effect

<::j> i mredi ately upon the said agreenent coning

into effect. It is not in dispute that
t he petitioner di d not obj ect to J
respondent nos.1 and 2 and/or any of the
di stri butor shareholders carrying on their
h

respective businesses i.e. cable T.V. and

di stribution business on or after the date
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on which the agreenent cane into effect,
despite being in conflict with the <§§§?§Z?
busi ness as defined in the shareholder<§§ii§> ;
agr eenent . <::j>

30. Section 9(2) of the Arbitration
and Conciliation Act, 1996 provide for an c
Interim neasure of prot i I n respect

of any of the na&te out therein.

The idea is to gr Q§$g

the party as an Knterim neasure before or

otective relief to d

during thecarbitral proceedings or at any

king of the arbitral award €
I'ts enforcenent in accordance
ection 36 of the said Act. In the
Instant case, the parties have conmmtted f
<::j> breach of non conpete and non solicitation
clause right fromthe day of the agreenent
comng into effect and the petitioner ’
never objected to the sanme and for the
first tinme objected through this petition N

t hat too only on the ground that

respondent nos.1 and 2 have incorporated a
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conpany in January, 2008, objects of which
are identical to the objects of the said <§i§§§?
conpany. In fact, respondent nos.1l and

In support of their contention that@izié

agreenent has not cone into for ha I N

paragraph 3 (iv) pointed out thi fact

t hat respondent nos. 2 and al

di stri butor shar%gol ontinued to
carry on the ca é§§$> Di stribution
busi ness from -07vonwards to which the
petitioner ,did not raise any objection.

This fa not dealt with and/or denied

ty

by the//petitioner in paragraph 22 of his

it dated 14'" July, 2008 which reads

<::j> 22. Wth ref erence to

paragraph 3(iv) of the said
Affidavit, I deny that t he
Agreenent never cane into being
and/ or existence on the grounds
set out therein or for any other

reason. | deny that there was no
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busi ness of the Conpany. | say
that the Respondents Advocates @
have given copies of the Bank

st at enment of SCOD  Net wor ki ng@

Pvt.Ltd. Wiich itself go to

show that nobney was spent by e

Conpany for purch Fi ber
Optic Cables.<>l el eave to
refer to and % he email s
for their tr meaning and

I nterpretation....

er has, therefore, admtted
spondent nos. 1 and 2 and ot her

to t he agr eenent had

hroughout carried on business inspite of

@ clause 12 of the said agreenent and the
petitioner had never objected to the sane.

In view thereof, the petitioner is not
entitled to any relief to the effect of
restraining respondent nos.1 and 2 from
carrying on the business simlar to the

business of the said conpany as defined
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a
under the said agreenent.

31. Faced with this difficulty, the @

petitioner, has tried to argue that thou b
the said agreement becones binding @'
enforceable wupon its execution,\ the) non
conpete and non solicitation clause i.e. c

clause 12 did not C into effect

of the said

I mredi ately upon exe
agreenment i.e. on ptenber, 2006 or d
10'" Sept enber 6. The petitioner has
argued th clause 12 of the agreenent

woul d €0 into force only when the €
a ' d have actually provided
o to the entire netwrking and
ustomer base for transm ssion of cable
@ (vi deo) services. If that be the case,
admttedly, the said cable operators have
till date not provided access as proposed.
In fact, they have taken a refund of the

anounts paid by themto the said Conpany.

32. Admttedly, the said conpany has

not comenced its MSO business and is al so
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a
not in a position to commence the said
busi ness in the absence of the distributor <§i§§§9
shareholders. It is not disputed th ;
there is abandonnent of the agreene%@ii%
the distributor shareholders who werg to
bring in their business, and t sai d .
conpany is not in a po to carry on
its proposed busingfs P the negative
covenant under t <§%g t is enforced d
agai nst respon t 0s.1 and 2. The
petitioner, therefore, cannot be heard to
say tha spondent nos.1 and 2 cannot e
rai se e pl ea of | dl eness or
S g;j} zation. | am of the view that
ballance of convenience on this aspect is f
<::i:> in favour of respondent nos.1 and 2 and
agai nst the petitioner.
g
33. The petitioner S al so not
entitled to any relief as sought since the
petitioner has hinmself in paragraph 14 of N

the petition stated that the petitioner

has now learnt that few of +the Cable
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OQperators have started distributing cable
channel s to various custoners from the new <§i§§ﬁﬁ
conpany of which the petitioner has ng£2§$> ;

part . Adm ttedly, respondent nos.1

each have only 3.5% of the tot pai up

capital of the third respondent conpany.

The entire paid up cap f the third
r espondent conpany | d by t he
<&
aggr egat e numnbe <§§§> :% shar ehol der s d
I ncl udi ng re de nos. 1 and 2.

Therefore, .even if the negative covenant

Is enfo agai nst respondent nos.1 and e

2, ba sharehol ders including the

d put or sharehol ders shall continue to

carry on the business. Therefore, the f
<::j> order passed by this Court enforcing the

negati ve covenant agai nst respondent nos.1

and 2 will not be effective in substance J

and will not serve any purpose. It cannot

be disputed that the Courts are not to
pass orders which cannot be made effective

or which would not serve the purpose

::: Downloaded on -18/01/2017 08:58:07 ::



This is a True Court Copy™ of the judgment as appearing on the Court website.
MANU/MH/1757/2009 : Downloaded from www.manupatra.com
Printed on : 19 Aug 2024 Printed for : The Rajiv Gandhi National University of Law

94

behi nd passing of such orders.

34. For the aforesaid reasons

petitioner is not entitled to any reli

t he

as  sought under section 9

Arbitration and Conciliation Act)\ 199

and

the petition is dism ssed. However, there

will be no order as to ¢ S.

&

X J. KATHAWALLA J.)
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